PRIVILEGED AND CONFIDENTIAL
Reconsideration request in respect of decisions made by the Minister for the
Environment under s 75(1) the Environment Protection and Biodiversity Conservation Act
1999 (Cth)
Expert Report by Professor David Karoly
University of Melbourne, VIC 3010
Summary
1. The Sixth Assessment Report of the Intergovernmental Panel on Climate Change (IPCC)
provides the most recent comprehensive global assessment of the current state of scientific
knowledge about observed and projected future climate change, impacts and adaptation to
climate change, and approaches to reducing human-caused climate change. Limiting
human-caused climate change requires rapid and deep reductions in carbon dioxide and
other greenhouse gas emissions. Achieving net zero human-related emissions of carbon
dioxide is required to stabilise human-induced global warming at any level.
2. Human-caused climate change has caused and will continue to cause unavoidable increases
in multiple climate hazards in Australia. There is clear evidence that the observed increases
of some climate hazards in Australia due to human-caused climate change are already
adversely affecting Matters of National Environmental Significance (MNES) in some
World Heritage properties, National Heritage properties and RAMSAR wetlands in
Australia. It is also clear that these adverse impacts will increase and spread more widely
as global warming increases further over the next few decades.
Author’s Expertise
3. I am an honorary Professor in the School of Geography, Earth and Atmospheric Sciences
at the University of Melbourne, having retired from full-time employment in February
2022. I have a Bachelor of Science (Honours) degree in applied mathematics from Monash
University and a Ph.D. in meteorology from the University of Reading, England. I am a
Fellow of the Australian Academy of Science, a Fellow of the American Meteorological
Society and a Fellow of the Australian Meteorological and Oceanographic Society. I have
more than forty years experience in studying climate variability and climate change, with
expertise in identifying the causes of recent observed climate change and its impacts. My
experience includes being Co-Coordinating Lead Author of the chapter on “Detection of
climate change and attribution of its causes” in the IPCC Third Assessment Report in
2001. In addition, I was a Lead Author on the chapter “Assessment of observed changes
and responses in natural and managed systems” in the Fourth Assessment Report of the
IPCC in 2007. More recently, I was a Review Editor of the chapter ‘Climate change
information for regional impact and for risk assessment’ in the 6th Assessment Report of
the IPCC released in 2021. During 2012-2017, I was a member of the Climate Change
Authority, which provides advice to the Australian government on climate change policies.
My summary curriculum vita is attached as Annexure A.
Instructions and Purpose of Report
4. On 12 May 2022, I was engaged by Environmental Justice Australia (EJA) to provide my
independent, expert, opinion in relation to proposed requests by their client, the
Environment Council of Central Queensland Inc (ECCQ), seeking that the Federal
Minister for the Environment (Minister) reconsider a number of controlled action decisions
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made under s 75(1) of the Environment Protection and Biodiversity Conservation Act 1999
(Cth) (EPBC Act). This letter of engagement is attached as Annexure B.
5. On 9 June 2022, I received a Letter of Instructions from EJA. This letter set out:
a. by way of background:
i an overview of relevant provisions of the EPBC Act; and
ii an overview of the draft Reconsideration Request to be made by the client,
ECCQ;
b. a list of the materials we have provided to you with this letter of instructions;
c. the questions on which your opinion is sought; and
d. the assumptions we ask you to make in providing your opinion.
This Letter of Instructions in full is attached as Annexure C.
Materials provided
6. The Letter of Instructions contained the following material:
a. Draft Annexure 1 – a draft of the list of materials relating to climate change and its
physical effects that is proposed to be provided with the reconsideration requests, and
copies of those materials.
b. Draft Annexure 2 – a draft set of submissions that is proposed to be provided with the
Reconsideration Requests, which contains analysis of research on climate change and
its impacts on MNES under the EPBC Act.
c. The documents underlying Draft Annexure 2, namely:
i. Annexure 2.1 – spreadsheets of data compiled from reviewing authoritative sources
of information relevant to the protection of MNES;
ii. Annexure 2.2 – a full list of the authoritative sources of information relevant to the
protection of MNES that were reviewed, and copies of those sources of information;
and
iii. Annexure 2.3 – a spreadsheet and maps showing the impact of fire on species
protected by Part 3 of the EPBC Act.
7. On 20 June 2022, I received an additional Letter from EJA concerning an update to the
package of material comprising the draft Reconsideration Request. This provided updated
material for Annexure 2.1 – Marine Species. Enclosures with this letter, included:
• three PDF files listed at paragraph 2 of the letter, comprising five spreadsheets of data
relating to Marine Species that have been subject to minor amendments as described in
the letter; and
• one ‘compare’ PDF file, described in paragraph 6 of the letter, that shows the
differences between the original versions of the spreadsheets and these updated
versions.
This Letter with updated material for Annexure 2.1 is attached as Annexure D.
Assumptions
8. The Letter of Instructions asked me to make the following assumptions about the
preparation and compilation of the material that was provided to me with the Letter:
a. The steps summarised at [42]-[73] of Annexure 2 were followed as set out in
those paragraphs, and the spreadsheets at Annexure 2.1 accurately reflect the
product of those steps.
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b. The list of materials at Annexure 2.2 and the accompanying source materials
accurately reflect the categories of source material identified at [48] of
Annexure 2.
c. Where the analysis at Annexure 2 describes the operation and/or effect of the
EPBC Act (see, for example, at [135]), those descriptions are accurate.
9. For the purpose of my opinion, I was instructed to assume that where any such document
above states that something (such as fire, climate change, etc) constitutes a threat or
adverse effect on a MNES, I should assume it to be true that that thing does constitute such
a threat or impact.
Questions
10. The Letter of Instructions requested my independent expert opinion on the following
questions:
1. “What is the nature and status of the reports of Working Groups I, II and III of the
Intergovernmental Panel on Climate Change, in gaining an understanding of the current
state of scientific knowledge about the earth system, global warming, and the physical
effects of global warming?
2. Making the assumptions in paragraph 15 (paragraph 5 in this report) above, does the
material referred to in Annexure 1 and the analysis in Annexure 2 (including the
materials in Annexures 2.1 to 2.3) support the following propositions? If not, why not?
a. There is an approximately linear relationship between anthropogenic CO2
emissions and global temperature, such that every tonne of CO2 emissions adds to
global warming. Reaching net zero anthropogenic CO2 emissions is a requirement
to stabilise human-induced global temperature at any level.
b. Limiting human-induced global warming requires deep reductions in CO2 and other
greenhouse gas emissions (compared to historical and present rates) in the coming
decades. The modelled pathways for limiting global warming necessitate drastic
cuts to the use of fossil fuels and requires a substantial amount of fossil fuels to
remain unburned.
c. Human-induced climate change will cause unavoidable increases in multiple
climate hazards in Australia, including fire, heat extremes, marine heatwaves and
acidification, heavy precipitation and flooding and drought. These physical effects
become larger in direct relation to increased global warming.
d. There is a real (as opposed to a remote) chance that a consequence of continued
emission of greenhouse gas emissions into the atmosphere — including through the
combustion of coal and/or gas — will be an increase in the regularity, scope and
intensity of climate hazards (such as fire, heat extremes, marine heatwaves and
ocean acidification, heavy precipitation and flooding, and drought).
e. There is a real (as opposed to a remote) chance that those events (or one or more of
them) will adversely affect the following MNES:
i.
ii.
iii.
iv.
v.

the world heritage values of declared World Heritage properties;
the National Heritage values of National Heritage places;
the ecological character of declared Ramsar wetlands;
listed threatened species in the critically endangered category;
listed threatened species in the endangered category;
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vi.
vii.

listed threatened species in the vulnerable category;
listed threatened ecological communities in the critically endangered
category;
viii. listed threatened ecological communities in the endangered category;
ix. listed threatened species (other than a species included in the extinct category
or a conservation dependent species) and listed threatened ecological
communities (other than an ecological community in the vulnerable
category);
x. listed migratory species;
xi. the environment in a Commonwealth marine area (containing listed marine
species); and
xii. the environment in the Great Barrier Reef Marine Park.
To the extent you consider that any of the propositions set out in paragraphs (a)-(e) above
is not supported by the material referred to in Annexure 1 and/or the analysis in Annexure
2, please explain why it is not so supported, and advise whether you consider any further
material is required in order to express an opinion in that regard.”
11. I have read and complied with the Federal Court of Australia’s Expert Evidence Practice
Note and agree to be bound by it. I have read the Harmonised Expert Witness Code of
Conduct and agree to be bound by it. These two documents were provided to me with the
Letter of Engagement from EJA.
Evidence
12. The opinions expressed below address the questions described in paragraph 7 above. I have
provided some headings for each of the groups of responses below.
Reports of the Intergovernmental Panel on Climate Change (IPCC)
13. Question 1: Comprehensive assessments of climate change are prepared by the
Intergovernmental Panel on Climate Change, an independent agency established in 1988
by the World Meteorological Organization and the UN Environment Program. These
objective assessments consider the latest scientific, technical and socio-economic
literature produced worldwide relevant to the risk of human-induced climate change. The
IPCC Assessment Reports have been split into three parts since 1998, the physical
science basis for climate change and observed and projected future climate change
(Working Group I), observed and projected future impacts of climate change on natural
and human systems and options for adaptation (Working Group II), and options for
mitigation of climate change through reductions in human-related emissions of
greenhouse gases (Working Group III).
14. The Assessment Reports of the IPCC are written by hundreds of scientists, reviewed by
thousands of scientists and more than a hundred governments, then approved
unanimously by representatives of all the national governments. The IPCC First
Assessment Report was released in 1990, followed by its Second Assessment Report in
1995, Third Assessment Report in 2001, Fourth Assessment Report in 2007 and Fifth
Assessment Report in 2013. These multi-volume assessments are available from the
IPCC web site www.ipcc.ch. Independent assessments by the Australian Academy of
Science, the US National Academy of Sciences and the US Climate Change Science
Program have reached the same conclusions as the IPCC Assessment Reports.

4

30 June 2022

PRIVILEGED AND CONFIDENTIAL
15. The first three parts of the IPCC Sixth Assessment Report (AR6) were released in August
2021i, February 2022ii and April 2022iii. The most recent comprehensive global
assessment of the current state of scientific knowledge about the earth system, global
warming, and the physical effects of global warming is provided by the IPCC AR6
Working Group I reporti. This is summarised in section B of Annexure 2 of the Materials.
16. The most recent comprehensive global assessment of the current state of scientific
knowledge about the impacts of climate change and approaches to adaptation is provided
by the IPCC AR6 Working Group II reportii. Chapter 11 of that report, on Australasiaiv,
focuses on observed and projected future climate change impacts and adaptation in
Australia and New Zealand. This is summarised in section D of Annexure 2 of the
Materials.
17. The most recent comprehensive global assessment of the current state of scientific,
technological and economic knowledge about limiting future climate change due to
human activities is provided by the IPCC AR6 Working Group III reportiii. This is
summarised in section C of Annexure 2 of the Materials
The relationship between CO2 emissions and global temperature changes
18. Question 2a: These propositions are supported. The near-linear relationship between
cumulative human-caused CO2 emissions from 1900 to 2050 and the increase in global
mean surface temperature is illustrated in Figure SPM.10 of the IPCC AR6 Working
Group I reporti. The heading of this figure is “Every tonne of CO2 emissions adds to
global warming”. Hence, reaching net-zero anthropogenic CO2 emissions is a
requirement to stabilise human-induced global temperature changes at any level, such as
the Paris Agreement targets of limiting global warming to well below 2°C above preindustrial levels or to 1.5°C above pre-industrial levels.
19. Question 2b: These propositions are supported. They are based on the conclusions of the
IPCC AR6 Working Group III reportiii. The Australian Academy of Science released a
new report in 2021 on the risks to Australia of a 3°C warmer worldv. Section 11 of that
report describes the deep and rapid cuts in global emissions that are needed to avoid 3°C
of global warming and to limit global warming to well below 2°C, as described in the
propositions.
The impacts of human-induced climate change in Australia
20. Question 2c: These propositions are supported. They are based on the conclusions of
chapter 11iv on Australasia in the IPCC AR6 Working Group II report. They are also
consistent with the conclusions of the IPCC AR6 Working Group I Regional Factsheet
for Australasiavi on regional climate changes and changes in extremes for Australia.
These propositions are also consistent with the 2021 Academy of Science reportv on
climate change risks to Australia, particularly its sections 5-10.
21. There is clear observation evidence that the frequency and intensity of many of these
climate hazards have increased in Australia in the last two decades compared with earlier
in the 20th century, as global temperatures have increased. This is documented in the
State of the Climate 2020vii report from CSIRO and the Bureau of Meteorology.
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22. Question 2d: This proposition is supported. It is based on the on the conclusions of
chapter 11iv on Australasia in the IPCC AR6 Working Group II report. It is also
consistent with the conclusions of the IPCC AR6 Working Group I Regional Factsheetvi
for Australasia on regional climate changes and changes in extremes for Australia.
23. With regard to this proposition, it is important to note that the frequency, intensity and
regional occurrence of climate hazards in Australia are strongly affected by natural
modes of year-to-year climate variations. Hence, this proposition refers to climate
change-related changes in the frequency and intensity of climate hazards in different parts
of Australia over twenty-year periods, not in every single year.
24. Question 2e: This proposition is supported. There is clear evidence that the observed
increases of some climate hazards in Australia due to human-caused climate change are
already adversely affecting MNES in some of the properties and items i. to xii. listed in
this question. This evidence is provided in the material and analysis in Annexure 1 and 2,
and in chapter 11iv on Australasia in the IPCC AR6 Working II report. It is also clear that
these adverse impacts will increase and spread more widely as global mean temperature
increases further over the next few decades.
25. I consider that all the propositions set out in paragraphs (a)-(e) in question 2 of my
Instructions are supported by the material referred to in Annexure 1 and the analysis in
Annexure 2, as described in paragraphs 18 to 24 above.
26. Some additional material is likely to strengthen the analysis in Annexure 2. First, the
IPCC AR6 Working Group II Fact Sheet – Australasia: Climate Change Impacts and
Risksviii provides a list of nine key risks for natural ecosystems associated with humancaused climate change. One of these key risks “Inability of institutions and governance
systems to manage climate risks (high confidence)” is of particular relevance to this case,
in my opinion, as it is a conclusion for Australia based on the IPCC AR6 Working Group
II report.
27. Also, there is an additional climate hazard, sea level rise and extreme sea level and storm
surge events, that is increasing in frequency and intensity due to climate change along all
Australian coasts. Coastal inundation associated with this climate hazard is likely to have
major impacts on coastal ecosystems and coastal wetlands.
28. Finally, the Australian State of the Environment 2021 report was provided to the
government in December 2021 but has not been released yet. It is likely to provide the
most current and comprehensive assessment of the status of Australian ecosystems and
their decline associated with the adverse impacts of climate change. This report is now
scheduled to be released by the new Minister for the Environment on 19 July. It is likely
to supplement the material in Annexure 1 and Annexure 2 but is unlikely to change any
of the propositions.
29. Any other matters which you deem relevant:
None.
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Declaration
30. I declare that:
(a) my opinions in this report are based wholly or substantially on specialised
knowledge arising from my training, study and experience;
(b) the opinions stated in this report are genuinely held by me;
(c) the factual matters stated in this report are, as far as I know, true;
(d) I have made all the inquiries which I believe are desirable and appropriate;
(e) No matters of significance which I regard as relevant have, to my knowledge, been
withheld.

Professor David Karoly FAA
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Summary CV: Professor David Karoly FAA
(Feb, 2022)
Email: dkaroly@unimelb.edu.au mobile: 0439 454 917
Qualifications: BSc (Hons), Applied Mathematics, Monash University, 1976;
PhD, Meteorology, University of Reading, England, 1980
Current Position
Honorary Professor, School of Geography, Earth & Atmospheric Sciences, Univ. of Melbourne;
Director, Karoly AOS Consulting, ABN: 42 734 159 433
PO Box 57, Lynbrook, VIC 3975
Relevant employment history
Leader, Earth Systems and Climate Change Hub, National Environmental Science Program; Chief
Research Scientist, CSIRO Climate Science Centre, 2018-21
Professor of Atmospheric Science, School of Earth Sciences and ARC Centre of Excellence for
Climate System Science, University of Melbourne, 2012-18
Professor and ARC Federation Fellow, University of Melbourne, 2007-12
Williams Chair Professor of Meteorology, University of Oklahoma, 2003-07
Professor of Meteorology and Head, School of Mathematical Sciences, Monash Uni., 2001-02
Director, CRC for Southern Hemisphere Meteorology, Monash University, 1995-2000
Awards
Fellow, Australian Academy of Science, 2019
Royal Society of Victoria Medal for Scientific Excellence in the Earth Sciences, 2015
Morton Medal, Australian Meteorological and Oceanographic Society, 2014
Shared in the Eureka Prize for Interdisciplinary Scientific Research to the SEARCH (South-East
Australian Recent Climate History) project team, 2014
Fellow, Australian Meteorological and Oceanographic Society, 2013
Fellow, American Meteorological Society, 1998
Number of refereed publications (career): total 207 (12 books, 23 chapters, 172 journal)
Citations: total 12,719 (Scopus), 26,341 (Google Scholar); h index 48 (Scopus), 67 (GS)
Nationally, from 2018 to June 2021, David Karoly was the Leader of the Earth Systems and Climate Change Hub in the Australian Government’s National Environmental Science Program, a
partnership between CSIRO, the Bureau of Meteorology and five universities. He was a member of
the National Climate Science Advisory Committee during 2018-19. During 2012-2017, he was a
member of the Climate Change Authority, which provides advice to the Australian government on
climate change policies. He is active in outreach and communication on climate change and climate
variability to government, business, community groups and the media.
Internationally, David Karoly is recognized as one of the two or three leading global experts on
the dynamics of the large-scale atmospheric circulation in the Southern Hemisphere and its variability. He is also recognized as a world leader in the detection and attribution of climate change, particularly at regional scales, and the attribution of extreme weather and climate events. He has undertaken multiple roles in the scientific assessments by the Intergovernmental Panel on Climate
Change (IPCC) in 2001, 2007, 2013 and 2021 as a Coordinating Lead Author, a Lead Author and a
Review Editor. This included IPCC assessments by its Working Group I on the physical science
basis and Working Group II on impacts, adaptation and vulnerability to climate change. Also, David was a Lead Author in the WMO/UNEP stratospheric ozone assessment in 2010, and a member
of the Scientific Steering Committee for the ozone assessments in 2014 and in 2018.
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12 May 2022
Professor David Karoly
By email: dkaroly@unimelb.edu.au
CONFIDENTIAL AND PRIVILEGED
Dear Professor Karoly
Preparation of reconsideration requests in respect of decisions made by the Minister for the Environment under
s 75(1) the Environment Protection and Biodiversity Conservation Act 1999 (Cth) - Engagement to provide expert
opinion
1.

Environmental Justice Australia (EJA) acts on behalf of the Environment Council of Central Queensland Inc.
(ECCQ) in respect of several requests for reconsideration intended to be made under s 78A(1) of the
Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC Act). Those requests would
relevantly seek that the Federal Minister for the Environment (Minister) reconsider decisions that she has
previously made under s 75(1) of the EPBC Act.

2.

The purpose of this letter is to:
a. engage you to provide an independent, expert opinion in relation to the matter outlined below;
and
b. provide a high-level overview of the matter and the scope of your engagement.

3.

EJA will brief you with material to review and specific instructions for the preparation of your report, in due
course.

Background
4.

In essence, this matter concerns the obligation of the Minister under s 75 of the EPBC Act to determine whether
or not an action is a ‘controlled action’.

5.

Broadly, we are instructed by ECCQ to request that the Minister reconsider a number of ‘controlled action’
decisions made in respect of proposed fossil-fuel projects, on the basis of ‘substantial new information’
(Reconsideration Requests). There is a mechanism under s 78A of the EPBC Act to make such a request.

6.

The substantial new information proposed to support the Reconsideration Requests will be, in large part, a
summary or catalogue of Federal, State and Territory government reports and other scientific material which
considers impacts of climate change on Matters of National Environmental Significance protected under the
EPBC Act.

Environmental Justice Australia
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Scope of your engagement
7.

You are being engaged to:
a. review a draft Reconsideration Request, including the summary or catalogue of material and a
detailed explanatory document outlining the relevance of the material and how it has been
prepared; and
b. provide a short report setting out your opinion, based on your specialised knowledge, in response
to a specific question or questions concerning the draft Reconsideration Request.

8.

In due course, EJA will provide further, detailed, instructions on the specific question or questions you will be
asked to address and the required format of your report.

9.

We note that, once your opinion has been provided, and depending on the outcome of the Reconsideration
Requests, it is possible that ECCQ will instruct EJA to commence litigation arising from those Requests and that:
a. the report you produce in accordance with this engagement may be produced as evidence; and/or
b. EJA, may be instructed to seek to retain you as an expert witness,
in such proceedings.

Your Duty as an Expert
10. You are being engaged to provide an impartial opinion on the draft Reconsideration Request according to your
area of expertise. In preparing your opinion (to be provided once we have further briefed you with the specific
question or questions to address), we ask that you please:
a. read, and familiarise yourself with, the enclosed Federal Court of Australia’s Expert Evidence
Practice Note and Annexure A to it, which is the Harmonised Expert Witness Code of Conduct
(Expert Witness Code of Conduct); and
b. ensure that you prepare your report in accordance with the Expert Evidence Practice Note
(including the Expert Witness Code of Conduct).
Timing
11. We expect to provide you with the detailed brief containing the draft Reconsideration Request together with
the questions on which your opinion will be sought in (approximately) early – mid June, with your report due
by 25 June.
12. Please contact us if you have any concerns about the feasibility of this timing.
Fees
13. As we have discussed with you, unfortunately our client is not in a position to offer fees for your expert opinion.
We are grateful for your willingness to accept this engagement and provide your report on a pro bono basis.

Environmental Justice Australia

2

Please contact me if you require any further information regarding the matter, or the scope of your engagement.
Yours sincerely

Hollie Kerwin
Climate lead, Senior Specialist Lawyer
03 8341 3105
Hollie.kerwin@envirojustice.org.au

Environmental Justice Australia
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Annexure C

9 June 2022

Professor David Karoly, FAA
School of Geography, Earth and Atmospheric Sciences
Honorary Senior Research Fellow, Melbourne Climate Futures
University of Melbourne, VIC 3001

By email: dkaroly@unimelb.edu.au
CONFIDENTIAL AND PRIVILEGED
Dear Professor Karoly
Preparation of reconsideration requests in respect of decisions made by the Minister for
the Environment under s 75(1) the Environment Protection and Biodiversity Conservation
Act 1999 (Cth) – Letter of Instructions
1. Our letter of 12 May 2022 engaged you to provide us with your independent, expert, opinion
in relation to proposed requests by our client, the Environment Council of Central Queensland
Inc (ECCQ), seeking that the Federal Minister for the Environment (Minister) reconsider a
number of controlled action decisions made under s 75(1) of the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (EPBC Act) (Reconsideration Requests).
2. We would be grateful to receive your report by 25 June 2022.
3. This letter provides our detailed instructions. It sets out:
a. by way of background:
i. an overview of relevant provisions of the EPBC Act; and
ii. an overview of the draft Reconsideration Request to be made by our client,
ECCQ;
b. a list of the materials we have provided to you with this letter of instructions;
c. the questions on which your opinion is sought; and
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d. the assumptions we ask you to make in providing your opinion.
Background
Relevant provisions of the EPBC Act
4. The objects of the EPBC Act include to provide for the protection of the environment,
especially those aspects of the environment that are matters of national environmental
significance (MNES) (s 3(1)(a)).
5. Part 3 protects MNES by imposing civil and/or criminal penalties on persons who take an
action that has, will have or is likely to have a significant impact on a MNES, unless an
approval of the action under Part 9 is in operation. The MNES protected under Part 3 are
listed in the table in s 34 of the EPBC Act. In summary, they are:
a.
b.
c.
d.
e.
f.
g.

the world heritage values of declared World Heritage properties (ss 12, 15A);
the National Heritage values of National Heritage places (ss 15B, 15C);
the ecological character of declared Ramsar wetlands (ss 16, 17B);
listed threatened species in the critically endangered category (s 18(2));
listed threatened species in the endangered category (s 18(3));
listed threatened species in the vulnerable category (s 18(4));
listed threatened ecological communities in the critically endangered category
(s 18(5));
h. listed threatened ecological communities in the endangered category (s 18(6));
i.

listed threatened species (other than a species included in the extinct category
or a conservation dependent species) and listed threatened ecological
communities (other than an ecological community in the vulnerable category)
(s 18A);
j. listed migratory species (ss 20, 20A);
k. the environment in a Commonwealth marine area (ss 23(2), 24A(3), (4))
(containing listed marine species1); and
l. the environment in the Great Barrier Reef Marine Park (ss 24B(2), 24C(5), (7)).
6. An action that would be prohibited by a provision of Part 3 without relevant approval under
Part 9 is known as a “controlled action”, and a provision of Part 3 that would prohibit the action
is known as a “controlling provision” (s 67).

1

As a constituent part of the Commonwealth marine area: EPBC Act, s 528 (definition of “environment”),
Ch 5, Pt 13, Div 4.
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7. Proposals for actions that may be a controlled action must be referred to the Minister (s 68).
The Minister is then required to decide under s 75(1) whether the action is a controlled action,
and if so, which provisions of Part 3 are controlling provisions (i.e. whether the action will have
or is likely to have a significant impact on a MNES). Section 78A(1) allows a person to request
that the Minister reconsider a decision made under s 75(1). One basis upon which the
Minister may revoke a decision made under s 75(1) and substitute a new decision is where
the Minister is satisfied that the revocation and substitution of the decision is warranted by the
availability of substantial new information about the impacts that the action has, will have, or
is likely to have on a MNES.
8. As will be evident from the above summary, the legislative regime turns upon the “impacts”
that an action has, will have or is likely to have on a MNES. The legislation defines “impact”
in the following way (s 527E):
(1)

(2)

For the purposes of this Act, an event or circumstance is an impact of an action taken by
a person if:
(a)

the event or circumstance is a direct consequence of the action; or

(b)

for an event or circumstance that is an indirect consequence of the action — subject
to subsection (2), the action is a substantial cause of that event or circumstance.

For the purposes of paragraph 1(b), if
(a)

a person (the primary person) takes an action (the primary action); and

(b)

as a consequence of the primary action, another person (the secondary person)
takes another action (the secondary action); and

(c)

the secondary action is not taken at the direction or request of the primary person;
and

(d)

an event or circumstance is a consequence of the secondary action;

then that event or circumstance is an impact of the primary action only if:
(e)

the primary action facilitates, to a major extent, the secondary action; and

(f)

the secondary action is:
(i) within the contemplation of the primary person; or
(ii) a reasonably foreseeable consequence of the primary action; and

(g)

the event or circumstance is:
(i) within the contemplation of the primary person; or
(ii) a reasonably foreseeable consequence of the secondary action.
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9. An impact is “significant” if it is important, notable or of consequence having regard to its
context or intensity.2 A significant impact is “likely” if it is a real or not remote chance or
possibility.3
Proposed reconsideration requests
10. ECCQ proposes to make the Reconsideration Requests under s 78A(1) of the EPBC Act in
respect of a number of proposed fossil fuel-related projects (the Proposed Projects) that
have been the subject of “controlled action” decisions by the Minister under s 75(1), but have
not yet received approval under Part 9.
11. The Proposed Projects vary in nature and scope. They include, for example, the extension
or upgrade of existing coal mines, and the construction and operation of new coal mines.
Each of the Proposed Projects is associated with a substantial volume of greenhouse gas
and CO2 emissions.
12. For each of the Proposed Projects, the Minister has decided that the action under the
Proposed Project is a “controlled action” and has identified one or more controlling provisions
for the action. However, it is ECCQ’s view that, in making those decisions, the Minister has
not properly considered whether greenhouse gas emissions resulting from the action will
have, or are likely to have, a significant impact on the MNES protected by Part 3.
Consequently, the Minister’s decisions under s 75(1) in respect of the selected projects have
not identified as controlling provisions various MNES which, in ECCQ’s view, will be or will
likely be significantly impacted by the projects (within the meaning of those terms, as identified
above).
13. ECCQ proposes to write to the Minister: (a) providing material not previously placed before
the Minister about the link between greenhouse gas emissions and climate change, and the
effect of climate change on a vast number of MNES protected by Part 3; and (b) asking the
Minister to reconsider the previous s 75(1) decisions in light of that material. In particular,
ECCQ will be submitting to the Minister that, in view of the material provided, the Minister
should conclude that each of the Proposed Projects will have or are likely to have a significant
impact on each and every one of the MNES identified at [5] above.
Materials provided
14. We enclose with this letter of instructions the following material:

2
3

VicForests v Friends of Leadbeater’s Possum Inc [2021] FCAFC 66; 389 ALR 552, [62].
Polaris Coomera Pty Ltd v Minister for the Environment [2021] FCA 254, [212]-[226].
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a. Draft Annexure 1 – a draft of the list of materials relating to climate change and its
physical effects that is proposed to be provided with the reconsideration requests, and
copies of those materials.
b. Draft Annexure 2 — a draft set of submissions that is proposed to be provided with the
Reconsideration Requests, which contains analysis of research on climate change and
its impacts on MNES under the EPBC Act.
c. The documents underlying Draft Annexure 2, namely:
i. Annexure 2.1 – spreadsheets of data compiled from reviewing authoritative
sources of information relevant to the protection of MNES;
ii. Annexure 2.2 – a full list of the authoritative sources of information relevant to the
protection of MNES that were reviewed, and copies of those sources of
information; and
iii. Annexure 2.3 – a spreadsheet and maps showing the impact of fire on species
protected by Part 3 of the EPBC Act.
Assumptions
15. We ask you to make the following assumptions about the preparation and compilation of the
material that we have provided to you with this letter of instructions:
a. The steps summarised at [42]-[73] of Annexure 2 were followed as set out in those
paragraphs, and the spreadsheets at Annexure 2.1 accurately reflect the product of
those steps.
b. The list of materials at Annexure 2.2 and the accompanying source materials accurately
reflect the categories of source material identified at [48] of Annexure 2.
c. Where the analysis at Annexure 2 describes the operation and/or effect of the EPBC
Act (see, for example, at [135]), those descriptions are accurate.
16. We appreciate that many (if not all) of the documents comprising the list of materials in
Annexure 2.2 are not scientific literature of the kind that would ordinarily be required for you
to express an opinion in a field of science. However, for the purpose of this opinion, you are
instructed to assume that where any such document states that something (such as fire,
climate change, etc) constitutes a threat or adverse effect on a MNES, you should assume it
to be true that that thing does constitute such a threat or impact.
17. Please let us know if you require further information or material in order to complete your
report, or if you have any questions about the assumptions we have asked you to make.
Questions
18. We request your independent expert opinion on the following questions:
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1. What is the nature and status of the reports of Working Groups I, II and III of the
Intergovernmental Panel on Climate Change, in gaining an understanding of the
current state of scientific knowledge about the earth system, global warming, and the
physical effects of global warming?
2. Making the assumptions in paragraphs 15 to 16 above, does the material referred to
in Annexure 1 and the analysis in Annexure 2 (including the materials in Annexures
2.1 to 2.3) support the following propositions? If not, why not?
a. There is an approximately linear relationship between anthropogenic CO2
emissions and global temperature, such that every tonne of CO2 emissions
adds to global warming. Reaching net zero anthropogenic CO2 emissions is a
requirement to stabilise human-induced global temperature at any level.
b. Limiting human-induced global warming requires deep reductions in CO2 and
other greenhouse gas emissions (compared to historical and present rates) in
the coming decades. The modelled pathways for limiting global warming
necessitate drastic cuts to the use of fossil fuels and requires a substantial
amount of fossil fuels to remain unburned.
c. Human-induced climate change will cause unavoidable increases in multiple
climate hazards in Australia, including fire, heat extremes, marine heatwaves
and acidification, heavy precipitation and flooding and drought. These physical
effects become larger in direct relation to increased global warming.
d. There is a real (as opposed to a remote) chance that a consequence of
continued emission of greenhouse gas emissions into the atmosphere —
including through the combustion of coal and/or gas — will be an increase in
the regularity, scope and intensity of climate hazards (such as fire, heat
extremes, marine heatwaves and ocean acidification, heavy precipitation and
flooding, and drought).
e. There is a real (as opposed to a remote) chance that those events (or one or
more of them) will adversely affect the following MNES:
i. the world heritage values of declared World Heritage properties;
ii. the National Heritage values of National Heritage places;
iii.
iv.
v.
vi.
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listed threatened species in the critically endangered category;
listed threatened species in the endangered category;
listed threatened species in the vulnerable category;

6

vii. listed threatened ecological communities in the critically
endangered category;
viii. listed threatened ecological communities in the endangered
category;
ix. listed threatened species (other than a species included in the
extinct category or a conservation dependent species) and listed
threatened ecological communities (other than an ecological
community in the vulnerable category);
x. listed migratory species;
xi. the environment in a Commonwealth marine area (containing listed
marine species); and
xii. the environment in the Great Barrier Reef Marine Park.
To the extent you consider that any of the propositions set out in paragraphs (a)-(e) above
is not supported by the material referred to in Annexure 1 and/or the analysis in Annexure
2, please explain why it is not so supported, and advise whether you consider any further
material is required in order to express an opinion in that regard.
Method of preparing your report
19. As set out in our letter of 12 May 2022, we ask that you prepare your report in accordance
with the Federal Court of Australia’s Expert Evidence Practice Note and the Expert Witness
Code of Conduct, each of which we provided with our previous letter.
20. Your report should include:
a. a statement of your relevant qualifications, experience, appointments (and other
roles) and any relevant publications (if you have research or publications that are
in preparation but are not yet complete, you should list these separately). You may
attach a current curriculum vitae to your report for the purpose of addressing these
matters.
b. a brief explanation of how each opinion expressed in your report was arrived at,
including identification of the facts, assumptions and specialised knowledge (based
on your study, training or experience) relied upon, and the reasoning process
involved; and
c. details of any sources of information used in preparing your report.
21. To the extent that any opinion is supported by the analysis in Annexure 2, it is sufficient to
indicate your agreement with that reasoning, without needing to repeat it.
22. For practical reasons, we ask that you present your report as follows:
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a. on numbered pages;
b. using unique, numbered paragraphs; and
c. using sub headings in appropriate places which indicate which of the questions you
are answering.
23. Please attach to your report (in addition to other documents required to be attached), our
letter of engagement dated 12 May 2022, this letter and any further letter of instructions we
send you.
Other experts
24. We have also engaged Professor Lesley Hughes to provide an expert opinion in relation to
the ECCQ’s draft Reconsideration Requests. You may discuss this matter with Professor
Hughes, although the opinions given in your report must be your own and must be based
substantially on your expertise (as derived from your own study, training or experience). To
the extent you discuss this matter with Professor Hughes (orally or in writing), please ensure
that any such communications are conducted on a confidential basis. To the extent that you
rely upon any fact, opinion or matter which originated from another expert, including Professor
Hughes, you must disclose that reliance in your report (for example, by citing a publication
authored by another expert).
Please contact me if you require any further information regarding the matter, or the scope of your
engagement.
Yours sincerely

Retta Berryman
Senior Lawyer - Environmental Justice Australia
03 8341 3118
retta.berryman@envirojustice.org.au
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Annexure D

20 June 2022

Professor David Karoly, FAA
School of Geography, Earth and Atmospheric Sciences
Honorary Senior Research Fellow, Melbourne Climate Futures
University of Melbourne, VIC 3001

By email: dkarolyunimelb.edu.au
CONFIDENTIAL AND PRIVILEGED
Dear Professor Karoly
Preparation of reconsideration requests in respect of decisions made by the
Minister for the Environment under s 75(1) the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) – Updated Marine Species
spreadsheets
1. I refer to our email to you on Thursday 16 June 2022 indicating that we would
provide you with a small update to the package of material with which you have
been briefed.
The updated material for Annexure 2.1 - Marine Species
2. Please now find enclosed three files, comprising five updated summary
spreadsheets of data compiled, relating only to the Marine Species, specifically:
a. An updated version of the Impact Data Table for Marine Species originally
provided to you titled ‘Marine Species Irrelevant and Relevant results Impact Data Table.pdf’ that was attached at the link provided to you in
Annexure 2.1.A.
b. An updated version of the Impact Data Table for Marine Species originally
provided to you titled ‘Marine Species - Impact Data Table - only relevant
results.pdf’ that was attached at the link provided to you in Annexure 2.1.B.
c. A single PDF comprising an updated version of each of the direct, implied
and fire spreadsheets relating to Marine Species, originally provided to you

in a combined file titled ‘Marine Species – only relevant results.pdf’ that was
attached at the link provided to you in Annexure 2.1.B.
3. For completeness, we confirm that the spreadsheets relating to Marine Species
produced after the first three steps identified in Annexure 2 (up to and including the
human review process)1 that comprise the file ‘Marine Species – Irrelevant and
relevant results.pdf’, provided with your original brief and attached at the link
provided to you in Annexure 2.1.A, have not been updated.
4. We also confirm that none of the spreadsheets relating to the marine regions have
been updated.
5. The updates to the spreadsheets at paragraph 2 remedy an issue that we noticed
affecting only these spreadsheets. The issue is that, in these spreadsheets, a small
amount of the data from the underlying spreadsheets identified at paragraph 3 was
not transferred across to the related, derivative spreadsheets correctly.
Summary of the differences between the original and updated spreadsheets
6. The differences between the original versions of the spreadsheets, and the
enclosed updates can be best pinpointed by referring to the further enclosed
‘COMPARE updated Marine Species Irrelevant and Relevant results - Impact Data
Table’ (which combines the results from each of the other updated documents).
The updates affect the following rows of that spreadsheet: 40, 49, 78, 86, 199, 201,
233, 253, 260, 268, 323, 354, 366, 367, 375, 394, 397, 398, 406, 407, 408, 409,
410.
7. In this ‘compare’ document the highlighted parts indicate the changes to each cell.
Specifically, the entry in each highlighted cell has changed from either '0' to '1', or
from '1' to '0', to be consistent with:
a. the correlating results in the underlying spreadsheets identified at paragraph
3 of this letter; and
b. the IUCN Red List data (version 2020-3).
8. For transparency, I also note that the updated versions enclosed here are a product
of Dr Peterson preparing the updated spreadsheets in accordance with the process

See Draft Annexure 2 – a draft set of submissions proposed to be provided with the Reconsideration
Requests, which contains analysis of research on climate change and its impacts on MNES under the
EPBC Act, especially at [61].
1
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set out in draft Annexure 2, and producing each from the unchanged spreadsheets
comprising ‘Marine Species – Irrelevant and relevant results’ in Annexure 2.1.A.
9. We ask that you rely on updated versions of the documents listed at paragraph 2
and enclosed with this letter for your opinion, but your instructions remain the
same.
10. I would be grateful if you could please attach this letter with your report.
Thank you again for your preparation of this opinion.
Kind regards,

Retta Berryman
Senior Lawyer
Environmental Justice Australia
retta.berryman@envirojustice.org.au
03 8341 3118
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